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1. On 30 June 2008, the Pre-Trial Chamber commenced the hearing of the Charged Person’s

Appeal against the Provisional Detention Order of the Co-Investigating Judges.
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o-Lawyers submitted that since the Charged Person has not
been examined by a psychiatric expert on his fitness to stand trial, the proceedings in

relation to the jurisdictional issues raised in the Appeal should be adjourned.

3. The Co-Lawyers submitted that it is the fair trial right of the Charged Person to participate
and assist in the preparation of his defence. They argued that the Charged Person might not
be capable of doing so, since he might lack the mental capacity. In this regard the Co-
Lawyers submitted that based on their interaction with the Charged Person and the fact that
the Charged Person did not appear to understand fully the jurisdictional issues, they are not
sure that the Charged Person is able to participate and assist in the preparation of his

defence.

4. The Co-Lawyers pointed out that, at an early stage of the proceedings, they submitted a
request to the Co-Investigating Judges for the appointment of an expert to examine the
Charged Person’s fitness to stand trial. However, as asserted by the Co-Lawyers, this
request has not yet been decided upon. According to the Co-Lawyers, the Co-Investigating
Judges have informed them that a decision will be taken before the closing order. The Co-
Lawyers submitted that they have tried to appeal this failure to determine the request,

however, that this was not accepted by the Co-Investigating Judges.

5. The Pre-Trial Chamber notes that there is no appeal before it against any decision of the Co-
Investigating Judges. However, the Pre-Trial Chamber considers that it may be possible to
appeal against the failure of the Co-Investigating Judges to determine a request, since the
conduct of the Co-Investigating Judges may be interpreted to amount to a constructive

retusal of an application.

6. In this light, the Pre-Trial Chamber, at this moment, is not in a position to judge on the

asserted behavior of the Co-Investigating Judges. The matter before it is therefgres

the assertion of the Co-Lawyers that the Charged person cannot participate
preparation of his defence on the jurisdictional issues currently before th g/

Chamber.
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7. The Pre-Trial Chamber notes in this regard that the Co-Lawyers have not mentioned an
facts or incidents on the basis of which they draw their above-mentioned conclusions. The
mere fact that they noticed that the Charged Person was not able to fully understand the very
complicated jurisdictional issues, is not sufficient to lead to the conclusion at this stage that

the Pre-Trial Chamber sh
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these proceedings.

THEREFORE, THE PRE-TRIAL CHAMBER HEREBY DECIDES:

That the request for an adjournment is denied.

Given orally during the hearing on 30 June 2008, 5%
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Phnom Penh, 02 July 2008

President of Pre-Trial Chamber
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